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Changes affecting NPOs
(contd.)

17. Auction of Assets

Another new provision' concerns dis-
posal of FCRA assets. The Govern-
ment will now
have the
power to di-
rect that any
particular as-
sets, created
from foreign
contribution,

should be dis-
posed off. The procedure for this will
also be prescribed by the Government.

! Disposal of assets created out of foreign
contribution. 22. Where any person who
was permitted to accept foreign contribu-
tion under this Act, ceases to exist or has
become defunct, all the assets of such per-
son shall be disposed of in accordance with
the provisions contained in any law for the
time being in force under which the person
was registered or incorporated, and in the
absence of any such law, the Central Gov-
ernment may, having regard to the nature
of assets created out of foreign contribution
received under this Act, by notification,
specify that all such assets shall be dis-
posed off by such authority, as it may spec-
ify, in such manner and procedure as may
be prescribed.

However, this will apply only if:

(i) the NPO has become defunct or has
ceased to exist; and,

(ii) there is no provision under the regis-
tering Act? for disposal of its assets.

18. The Offence of Falsification

The FCRA Bill also introduces a new
Section 33°. Suppose a person has
knowingly submitted a false annual re-
turn (presently FC-3) or has given a
false intimation of receipts®. Or the per-
son has tried to obtain FCRA registra-
tion or prior-permission through fraud,
false information or by concealing im-
portant information. Then the person
can be punished with imprisonment ex-
tending upto three years.

This provision is likely to affect the
Chief Functionaries only, who normally
sign the FC-3 or the application for reg-
istration.

2 The Act under which the NPO was origi-
nally registered, such as the Societies Reg-
istration Act, 1860 or Bombay Public Trust
Act, 1950, etc.

3 Making of false statement, declaration or
delivering false accounts. 33. Any person,
subject to this Act, who knowingly, -

(a) gives false intimation under sub-section
(c) of section 9 or section 18; or

(b) seeks prior permission or registration by
means of fraud, false representation or con-
cealment of material fact,

shall, on conviction by a court, be liable to
imprisonment for a term which may extend
to three years or with fine or with both.

* Under section 9(c) of FCRA Bill, 2006
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19. Prohibitory Powers

Under the present FCRA (1976), the
Government can direct that a particular
person or association will need prior-
permission to accept any foreign con-
tribution. Once the FCRA Bill is passed,
this power will be expanded substan-
tially. The Government will be able to
put the following on the prior-
permission list:

¢ An entire class of persons or asso-
ciations (whether registered under
FCRA or not);

¢ Any geographical area;
e Any specific purpose;
¢ Any specific source.

How will this work in practice? The
Government could say, for example,
that no foreign contribution can be ac-
cepted by any
religious or-
ganisation. Or
it could say
that no for-

ove?

eign contribu-

tion can be G o

accepted for a
particular
state.  Simi-
larly, it could say that no foreign contri-
bution can be accepted from XYZ
agency.

From an enforcement point of view, this
provision® is designed to help the Gov-

® Section 11 (3) Notwithstanding anything
contained in this Act, the Central Govern-
ment may, by notification in the Official Ga-
zette, specify —

ernment micro-manage the foreign con-
tribution in a more efficient manner.

20. Compounding of Offences

The FCRA Bill 2006 also introduces a
provision for compounding of offences®.

(i) the person or class of persons who shall
obtain its prior permission before accepting
the foreign contribution; or

(i) the area or areas in which the foreign
contribution shall be accepted and utilised
with the prior permission of the Central
Government; or

(iii) the purpose or purposes for which the
foreign contribution shall be utilised with the
prior permission of the Central Government;
or

(iv) the source or sources from which the
foreign contribution shall be accepted with
the prior permission of the Central Govern-
ment.

® Composition of certain offences. 41. (1)
Notwithstanding anything contained in the
Code of Criminal Procedure, 1973, any of-
fence punishable under this Act (whether
committed by an individual or association or
any officer or employee thereof), not being
an offence punishable with imprisonment
only, may, before the institution of any
prosecution, be compounded by such offi-
cers or authorities and for such sums as the
Central Government may, by notification in
the Official Gazette, specify in this behalf.

(2) Nothing in sub-section (1) shall apply to
an offence committed by an individual or
association or its officer or other employee
with in a period of three years from the date
on which a similar offence committed by it or
him was compounded under this section.

Explanation. — for the purposes of this sec-
tion, any second or subsequent offence
committed after the expiry of a period of
three years from the date on which the of-
fence was previously compounded, shall be
deemed to be a first offence.

(3) Every officer or authority referred to in
sub-section (1) shall exercise the powers to
compound an offence, subject to the direc-
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However, unlike compounding of inter-
est, this will not increase an offence.
On the other hand, it will help both the
NPO and the Department avoid costly
litigation.

What does this mean? Suppose an of-
fence is committed for which a fine or
other similar penalty is prescribed. In-
stead of going to court and facing a
fine, the NPO will have the option to
apply for compounding. The Depart-
ment will then levy a compounding fee.
By paying the fee, the NPO will be able
to avoid being prosecuted.

This is somewhat similar to the traffic
challan. If you are caught jumping a
red-light or speeding, then you have

tion, control and supervision of the Central
Government.

(4) Every application for the compounding
of an offence shall be made to the officer or
authority referred to in sub-section (1) in
such form and manner along with such
fees as may be prescribed.

(5) Where any offence is compounded be-
fore the institution of any prosecution, no
prosecution shall be instituted in relation to
such offence, against the offender in rela-
tion to whom the offence is so com-
pounded.

(6) Every officer or authority referred to in
sub-section (1) while dealing with a pro-
posal for the compounding of an offence for
a default in compliance with any provision
of this Act which requires by an individual
or association or its officer or other em-
ployee to obtain permission or file or regis-
ter with, or deliver or send to, the Central
Government or any prescribed authority
any return, account or other document,
may, direct, by order, if he or it thinks fit to
do so, any individual or association or its
officer or other employee to file or register
with, such return, account or other docu-
ment within such time as may be specified
in the order.

the option of settling the same by paying
a compounding fee. This is commonly
known as a traffic challan. If you don't
pay the fee, then your driving license is
seized and you need to appear for court
hearings. Most people prefer to settle by
paying the challan amount instead.

21. Passing on the Funds

Under the present FCRA (1976), NPOs
are not allowed to pass on foreign con-
tribution to other NPOs, which do not
have
FCRA
registra-
tion.
How-
ever, this
is not
clearly
specified in the Act, but is stated in the
Ministry’s letter of registration.

The FCRA Bill, 2006 makes this position
stronger by introducing a specific provi-
sion’

22. Appeal to Government

A new provision8 in FCRA Bill, 2006 re-
lates to revision of orders. Under this

" Prohibition to transfer foreign contribution
to other person. 7. No person who-

(a) is registered and granted the certificate
or obtained prior permission under this Act;
and

(b) receives any foreign contribution,

shall transfer such foreign contribution to
any other person unless such other person
is also registered and granted the certificate
or obtained the prior permission under this

Act.’

8 ‘Revision of orders by Central Govern-

ment. 32. (1) The Central Government, may,
either of its own motion or on an application
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provision, the Government can revise
an order, which it
had issued earlier.

This can be done
by the Govern-
ment on its own.
For this, there is a
time limit of one
year.

é@);

The revision can also be done if an

for revision by the person registered under
this Act, for revision, call for and examine
the record of any proceeding under this Act
in which any such order has been passed
by it and may make such inquiry or cause
such inquiry to be made and, subject to the
provisions of this Act, may pass such order
thereon as it thinks fit.

(2) The Central Government shall not of its
own motion revise any order under this
section if the order has been made more
than one year previously.

(3) In the case of an application for revision
under this section by the person referred to
in sub-section (1), the application must be
made within one year from the date on
which the order in question was communi-
cated to him or the date on which he oth-
erwise came to know of it, whichever is
earlier:

Provided that the Central Government may,
if it is satisfied that such person was pre-
vented by sufficient cause from making the
application within that period, admit an ap-
plication made after the expiry of that pe-
riod.

(4) The Central Government shall not re-
vise any order where an appeal against the
order lies but has not been made and the
time within which such appeal may be
made has not expired or such person has
not waived his right of appeal or an appeal
has been filed under this Act.

(5) Every application by such person for
revision under this section shall be accom-
panied by such fee, as may be pre-
scribed....’

FCRA registered organisation applies
for revision. In such a case also,
there is a time limit of one year. This
will be calculated from the date of re-
ceipt of the order by the organisation.
In some cases, this time limit can be
ignored by the Government.

As mentioned earlier, a fee will have

to be paid to the Government while
applying for revision.
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